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IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSION- 41/2016 

u/s-353 IPC  

R/W Section-25(1-A)/27of Arms Act 

THE STATE OF ASSAM-------- SriHaji Kumar (Informant). 

             -Vs- 

Sri Dhananjay Brahma-------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr B. K Chetry: Ld Add. PP for the State. 

(2)Mr N. Daimary: Ld Defence Counsel. 

EVIDENCE RECORDED ON            : 07.09.2016. 

ARGUMENTS   HEARD ON              : 09.05.2017. 

JUDGMENT DELIVERED ON           : 16.05.2017. 

J U D G M E N T 

1.            The brief facts of the case leading to the prosecution of the accusedis 

that on 29.10.13 one Sri Haji Kumar, NaibSubedar, Army Camp Golandi,lodged 

an ejaharwith the O/CRowta PSstating inter alia that based on specific 

intelligence from own sources regarding movement of suspected NDFB(S) 

terrorist in general area Rowta (QE-6494), aMobile Check Post (MCP) was 

established on 29/10/2013 at about 12:15hrs by a team of one Officer, two 

JCOs& 19 OR from Army Camp,Golandi and a team of Police under SI Thakuria 

O/C, Rowta PS, two suspected persons on two cycles were approaching the 

MCP. Seeing the MCP both tried to fled away and one of them ran into the 

nearby village and another inside the field. Capt. Nitesh Kumar and his buddy 

alongwith three others ran after the suspected inside the field. The terrorists 



STATE OF ASSAM   -Vs-  SRI DHANANJAY BRAHMA.  

 

Page 2 of 7  in    Sessions-41/2016 

 

fired two rounds and in retaliation Capt. Nitesh Kumar and his party fired four 

rounds purely in self defense. After running for some distance, the terrorist 

namely, Sri Dhananjay Brahma was overpowered andone 7.65 mm Pistol 

(Foreign Made) alongwith three live rounds were recovered from the terrorist 

and upon interrogation it was revealed that the terrorist belonged to NDFB(S). 

Hence the Case. 

2.           On receipt of the ejahar,RowtaPS Case No- 167/13, u/s-353 IPC R/W 

Sectio-25(1-A)/27 of Arms Act,R/W Section-16/20 of UA (P) Act wereregistered 

against accused Sri Dhananjay Brahma. Investigation into the case was 

commenced and after completion of usual investigation, Charge-sheet u/s- 353 

IPC R/W Section 25(1-A)/27 Arms Act was submitted against the accused Sri 

Dhananjay Brahma and u/s-353 IPC against the absconder accused Sri 

SimangraBasumatary, to face the trial. 

3.       The caseagainst the accused Sri SimangraBasumatary was ‘filed’. In due 

course, the case against the accused Sri Dhananjay Brahma was committed to 

the Court of Hon’ble Sessions Judge, Udalguri by the learned CJM, Udalguri and 

then the case was transferred to this Court for trial. 

4.      Trial of the case was commenced. Accused Sri Dhananjay Brahma 

appeared before the Court to face the trial. After hearing both the sides and 

perusing the case record, charges in writing u/s-353 IPC R/W Section-25(1-

A)/27 Arms Actwereframed against the accused Sri Dhananjay Brahma. On 

being read over and explained the contents of the chargesu/s-353 IPC, R/W 

Section-25(1-A)/27 of Arms Act, the accused pleaded not guilty and claimed to 

face the trial. 

5.Points for Determination:- After considering the materials on record, I 

have found only the following point for determination- 

i) Whether on or about 29.10.2013 at about 12.15 pm, accusedSri Dhananjay 

Brahma along with other fired two rounds of ammunition with his 
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pistol on the army and police personnel with intent to deter them 

from doing their duty? 

             ii) Whether on the same date, time and place, the aforesaid accused 

was found in conscious possession of prohibited arms and 

ammunition?  

            iii) Whether on the same date, time and place, the aforesaid accused 

used the prohibited weapon by firing bullets from the pistol on the 

Army personnel?   

6.       During the trial, the prosecution side could examineonly 

twowitnessesnamely,Dr Nanda Ram Boroas PW-1 and Sri KishorSahani as PW-2. 

The prosecution side exhibited the Seizure Memo as Ext-1.Prosecution side failed 

to secure the attendance of vital PWs including the informant despite giving 

sufficient opportunities. As such prosecution evidence was closed by dispensing 

with the evidences of remaining PWs. The accused was examined u/s-313 

Cr.P.C, wherein his stand was of total denial. The accused declined to adduce 

defence evidence. I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.        To determine the above-mentioned points and to reach a judicial 

decision on the same, let me now adumbrate the germane evidences on record. 

8.       PW-1Dr Nanda Ram Borostated in his deposition thaton 29.10.2013 there 

was a bandh called and as such he was at his house, situated adjacent to 

Rowta-Udalguri road. PW-1 further stated while he was reading a news paper by 

seating in the varandah at about 10/10:30 am, he had seen one boy running 

away. PW-1 further stated that he saw some Army personnel chasing that boy 

by shouting ‘rukjaorukjao’. PW-1 further stated that a cultivation field is there in 

the vicinity of his house. PW-1 also stated that three Army personnel were 

shouting ‘nikaljaonikaljaonahi to gulimarenge’ and then the Army personnel 

cordoned off the area. PW-1 further stated that after 15/20 minutes when the 

boy did not come out, Army personnel slowly entered into the agricultural field 
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and they also started firing. PW-1 also stated that in the mean time, the Army 

personnel also entered in to his house to try and see as to whether the accused 

washiding somewhere. PW-1 further stated that when the army personnel did 

not find anybody inside, they suggested him to remain inside the house and not 

to come out. PW-1 also stated that from the windowpane he saw that ultimately 

the Army personnel were able to apprehend one person from the far end of his 

boundary which is about 100 meters from his house. PW-1 further stated that 

after that the army personnel took that boy to a plot near his house and then he 

was called. PW-1 also stated that he saw the boy for a few second and one 

Army officer showed him a pistol and 3 rounds of ammunitions and told him that 

these have been recovered from the arrested boy. PW-1 further stated that the 

recovered pistol was seen in the Court that day. PW-1 also stated that next day 

some army personnel came to his house and requested him to sign the seizure 

memo. Prosecution exhibited the Seizure Memo as Ext-1 and signature of PW-1 

as Ext-1(1). During cross examination, PW-1 admitted that if he sees the 

accused now he would not be able to recognize him as he had seen him hardly 

for a second. PW-1 further admitted that he did not know from whom the pistol 

and ammunitions were recovered. PW-1 also admitted that he did not sign the 

seizure memo on the day of the incident.    

9.          PW-2 Sri KishorSahani stated in his deposition that his Tata Sumo 

vehicle was requisitioned in 2013 by the District Magistrate, Udalguriand given it 

to the Army personnel of 159 Field Regiment for use. PW-2 further stated that 

the incident took place in the Udalguri-Rowta road, wherein one naka party was 

organized. PW-3 further stated that after some time, army personnel chased one 

boy and brought that boy into the vehicle. PW-2 also stated that the army 

personnel showed him one pistol and some ammunition. PW-2 also stated that 

he had that pistol in the Court but hissignature was not taken in the seizure 

memo. During cross examination, PW-2 admitted that he remained in the 

vehicle. PW-2 also stated that he did not know as to from whom the pistol and 

ammunition were recovered. 

POINT NO-I: 
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10.  If the evidences of the aforesaid PWs are appreciated, it can be seen 

thatnone of the PWs examined by the prosecution deposed to the effect that the 

accusedfired two rounds of ammunition with his pistol on the army and police 

personnel with intent to deter them from doing their duty. Both PW-1 and PW-2 

failed to recognize the accused and they did not whisper about the involvement 

of the accused. The informant and other vital witnesses, on whom the accused 

allegedly fired bullets, are army personnel but the prosecution has failed to 

secure their attendance despite sending WT messages again and again. Hence 

in the absence of their depositions at the disposal of the Court, the criminality of 

the accused person can not be determined. The principle of criminal 

jurisprudence is that the prosecution has to prove its case beyond reasonable 

doubt and in case of any doubt, the benefit of doubt has to be given to the 

accused. The aforesaid discussion and appreciation of evidences of PWs led me 

to hold that the prosecution has failed to prove beyond reasonable doubt that 

the accused Sri Dhananjay Brahma fired two rounds of ammunition with his 

pistol on the army and police personnel with intent to deter them from doing 

their dutyon29.10.2013 at about 12.15 pm. Hence, the point in hand is decided 

against the prosecution.             

POINT NO-II & III: 

11.     Further allegation of the prosecution is that the accused was found in 

conscious possession of prohibited arms and ammunition and that the accused 

fired bullets from the pistol on the army personnel.Before proceeding any 

further, let me point out that in VasantaSampantDupare –Vs- State of 

Maharashtra [(2015) 1 SCC 253], the Hon’bleApex Court observed that so far 

as possible, the prosecution ought to examine independent credible witnesses to 

prove search and seizure of material objects from the accused person.  

12. Such being the law, let me now read and scrutinize the evidence on 

record to determine whether prosecution has been able to prove seizure of 

material objects (prohibited weapons) from the conscious possession of the 

accused person.As stated above that the informant and other vital witnesses, on 
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whom the accused allegedly fired bullets, are army personnelbut the prosecution 

has failed to secure their attendance despite sending WT messages again and 

again. Both PW-1 and PW-2 admitted that did not know as to from whom the 

pistol and ammunition were recovered.Hence in the absence of the depositions 

of army officials who seized the arms and on whom the bullets were fired, the 

criminality of the accused can not be determined.The principleof criminal 

jurisprudence is that the prosecution has to prove its case beyond reasonable 

doubt and in case of any doubt, the benefit of doubt has to be given to the 

accused. The aforesaid appreciation of evidences of PWs led me to hold that the 

prosecution has failed to prove beyond reasonable doubt that the accused Sri 

Dhananjay Brahma was found in conscious possession of prohibited arms and 

ammunition and that the accused fired bullets from the pistol on the army 

personnel as alleged. Hence, both the points in hand are decided against the 

prosecution.  

13.     On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Dhananjay Brahma beyond reasonable doubt. As 

such, the accused is acquitted of the charges levelled against him. So, the 

accused be set at liberty forthwith. 

14.        The bail-bond for the accused would remain in force for the next six (6) 

months in view of Sec. 437-A CrPC. 

15.        Seized weapons be confiscated to the State of Assam as and when the 

case is disposed of against all the accused persons. 

16.       Given under my hand and seal of this Court on this 16th day of May, 

2017.                        

 

                                             (NUR MUHAMMAD ABDULLAH AHMED MR) 

                                                          Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1   : Dr Nanda Ram Boro& 

          II) PW-2     : Sri KishorSahani; 

2.   PROSECUTION EXHIBITS-            

                  Ext-1     : Seizure Memo; 

3.    DEFENCE WITNESSES              : Nil. 

4.    COURT WITNESSES/EXHIBITS      : Nil.                        

 

 

(NUR MUHAMMAD ABDULLAH AHMED MR) 

Asstt. Sessions Judge, Udalguri, Assam 

 

 


